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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 388(D) / 2011 
 

1. Smti. Anjana Kurmi  
Wife of Late Jahar Kurmi 
 

2.  Shri Pradip Kurmi, 
Son of Late Jahar Kurmi 
Both are  R/O Vill. Mulanpukhuri No. 2(Jangalbasti) 
P.O. Balipara  
P.S. Rangapara. 
Dist. Sonitpur, Assam............................Claimants. 
  

-Versus- 
 

1. Shri Prem Kumar Newar, 
Son of Mr. Mitra Bahadur Newar, 
R.O. vill. 2 No. Batamari, 
P.O. Rangachakua, 

    P. S. Jamugurihat, 
Dist. Sonitpur, Assam, 
( Owner vehicle No. AS-12H/4865 (Motor cycle). 
 

2. Shri Prem Kumar Newar, 
Son of Mr. Mitra Bahadur Newar, 
R.O. vill. 2 No. Batamari, 
P.O. Rangachakua, 

    P. S. Jamugurihat, 
Dist. Sonitpur, Assam, 
( Driver  vehicle No. AS-12H/4865 (Motor cycle). 

 
3. National Insurance   Company Ltd.  

Tezpur Branch, Tezpur. 
Dist. Sonitpur, Assam...............................Opp. parties. 

 
ADVOCATE WHO APPEARS 

 
For the claimant    :- Mr. K. Gogoi, Advocate. 

 
For the Opp. No.1 & 2    :-   Mr. A. Das, Advocate.    

 
 For theO.P.No.3   :- Mr. M. Baruah, Advocate 
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Date of Argument   :- 30.04.2016 

 
Date of Judgment   :- 13.05.2016 

  
 
 
 

J U D G E M E N T 
 
 

  This is a petition filed u/s 166 of MV Act. 

 

Brief facts of the case is that –  

 

  On 10.11.2011 at about 6-00 P.M. on NH-52 near NRL Oil Depot, 

Balipara , while the claimant’s husand Jahar Kurmi ( since deceased) was 

proceeding towards his house from his duty, suddenly the offending vehicle 

bearing registration No. AS-12H/4865 ( M/cycle ) knocked him from the front 

side. As a result of the said accident the claimant husband Jahar Kurmi (since 

deceased ) died on the spot.  The accident took place only due to rash and 

negligent driving of the driver of  the said offending vehicle.  The deceased  

Jahar Kurmi leaves behind his wife Smti. Anjana Kurmi ( the claimant ) age about 

48 years, one son Shri Pradip Kurmi, age 20 years  and one daughter Miss Rakhi 

Kurmi age 13 years.  Due to sudden  and untimely death of the claimant’s 

husband and father respectively is facing  pain, agony, shocks and mental 

suffering. Hence,  claim for compensation of Rs. 15,00,000/-.   

 

  All the O.P. contested the case by filing  their respectively WS. 

 

  The WS filed by O.P. 1 and 2 owner cum driver  of the alleged 

vehicle contesting and controverting all the averment made in the claim petition 

stating inter-alia that the claim is not maintainable in present form, there is no 

cause of action,  the claim petition is incompetent and not tenable. The 

answering O.P. denies it’s all liabilities for any compensation as claim against 

him. Besides that the claim is vague and does not disclose material facts.  The 

answering O.P. further submitted that even assuming that the Hon’ble Tribunal 
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finds any liability for award, these answering O.P. cannot be held liable since on 

the alleged date of occurrence the vehicle No.  AS-12H/4865 (Motor cycle) was 

validity registered in the name of  this   answering O.P. stood insured with the 

National Insurance Co. Ltd., Tezpur Branch, under policy No. 200201 / 31 / 11 / 

6200000600 effective from  26.04.2011 to 25.04.2012 .He further submitted that 

he was driving his motor cycle with valid driving licence  to drive  the said vehicle 

vide D/L No. 18108/BPR valid  up to 12.11.2011. Hence, praying for dismissed 

the claim petition against the answering O.P.   

 

  The WS filed by O.P. 3 the National Insurance Co. Ltd. contesting 

and controverting all the averment made in the claim petition inter-alia stating 

that the  O.P. party is not maintainable in the present form, the claim is barred 

by the principles of estoppels, waiver and acquiescence, the claim is bad for non-

joinder, of the necessary parties and mis-joinder of the unnecessary parties . The 

answering O.P. denies each and every allegation made in the claim petition. The 

claim petition suffer from serious infirmities and vagueness as well as 

suppression of many materials facts as such O.P.  resume its right to file addition 

and amended WS at a later stage if required. The answering O.P. denied all 

about the accident alleged to have been taken place on NH-52 near NRL Oil 

Depot on 10.11.2011 at 6-00 P.M. under Rangapara P.S.. The answering O.P. 

further submitted that even if the alleged vehicle No. AS-12H/4865 (Motor cycle) 

in the  alleged accident which was duly insured with valid insurance policy, 

without production  of the relevant documents, showing ownership, valid permit , 

valid driving licence of the driver plying the vehicle at the time of alleged 

accident, registration certificate, fitness certificate etc. by the vehicle claim for 

compensation is not maintainable against this O.P. In absence of production and 

proof of the said documents it must be presume that there had been gross 

violation of its policy. Even if the named driver  was plying the vehicle NO. AS-

12H/4865 ( Motor cycle ) at the material  point of  time of the alleged accident 

he was not duly authorised to ply such vehicle and in absence of proof thereof by 

the claimant the claim must fail. The claimant’s claim is baseless, imaginary, 

abnormal and highly fanciful and as such the claimant is not entitled for an 

amount  of RS. 15,00,000/- . The answering O.P. further submitted that there is 

no such rash and negligent  driving on the part of the driver of the alleged 
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vehicle. So, the answering O.P. is not liable for compensation as the alleged 

accident occur due to mechanical defects.  

 

  Under such circumstance the answering O.P. praying for dismissed 

the claim petition. 

  

   Upon hearing of parties and pleadings following  issues were 

framed by my predecessor in Tribunal. 

 
ISSUES 

 
1. Whether  the accident took place due to rash and negligent driving of 

the driver of the offending vehicle No. AS-12H/4865 ( Motor cycle ?  

 

2. Whether the claimant is/are  entitled to  any compensation and if yes 

what will be the quantum of compensation and by which of the 

respondents this amount shall be paid ? 

 

 

  To substantiate the case , the claimant has examined two witnesses 

including herself.   

 

 Though  O.P. did not adduce any evidence but Ld. Counsel for O.P.  

duly  cross-examined the claimant’s witnesses.  

 

I have also heard argument put forwarded by the  Ld. Counsel for 

both parties.  

 

 

 

  

 

To arrive at a judicial decision let me discuss  the evidence on 

record.  
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Issue No. 1  

 

Smti. Anjana Kurmi the claimant of this case examined as CW-1. 

She stated on oath that  on 10.11.2011 at about 6-00 P.M. while the deceased 

Jahar Kurmi along with his friend was going towards his residence at 

Molanpukhuri after  marketing at Balipara Bazar met with an road accident. The  

rider cum owner ( O.P.-1) who drove the motor cycle in a very rash and 

negligent manner tremendously knocked her husband from back side . As a 

result  of said accident  her husband Jahar Kurmi died at  the spot due to 

multiple grievous injuries sustained by him in the accident. Her husband  was a 

labour by occupation and he earned of Rs. 4,000/- P.M. Immediately  after the 

accident  the claimant husband was shifted  to KCH, Tezpur but the doctor 

declared him  dead. The deceased Jahar Kurmi was young energetic man and 

due to   his untimely death , the whole family have suffered a lot . He was the 

only bread earner of his family and left behind his wife ( herself ) and one son, 

Pradip Kurmi, aged about 20 years. 

 

 She has filed this petition against the owner, rider and insurance 

company the offending vehicle bearing registration No. AS-12H/4865 ( motor 

cycle ) for grant of compensation for the death of her husband .  

 

 

 

 

  To substantiate the case the claimant has  exhibited the following 

documents ; 

  Ext. 1 accident information report in form No. 54 of M.V. Act. 

  Ext. 2 certified copy of FIR , Ejahar, 

  Ext. 3 certified copy of seizure list. 

  Ext. 4 certified copy of charge sheet. 

  Ext. 5 certified copy of post mortem report.  
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  She admitted in cross-examination that the P.M. report shows that 

her husband age was 62 years. Though she has been exposed to long  cross-

examination  except given many suggestion the evidence as to rash and 

negligent driving of the driver of the  offending motor cycle about 6-00 p.m.  of 

10.11.2011  the accident took place where her husband died at the spot has 

remained unchallenged. Similarly, the documents exhibited by  the claimant also 

remained  unchallenged.  

 

  Supporting the evidence of CW-1, Shri Biren Kurmi eye-witness of 

CW-2 stated that  the motor accident took place in front of him while he was 

standing at the side of the road, waiting for bus at near NRL Oil Depot on NH-52  

on 10.1.20-11 at about 6-00 P.M. He saw claimant’s husband ( since deceased )  

and his friend was proceeding towards Malanpukhuri on foot  after marketing  at 

Balipara  Centre following left side of the  road. The offending vehicle bearing 

registration No. AS-12H/4865 ( Motor cycle )   driving  by rider in rash and 

negligent manner . As a result  he knocked the claimant’s   husband Jahar Kurmi 

from back side where the claimant husband serious injuries and died on the spot. 

After the accident  he along with nearby people and police picked up the 

claimant husband Jahar Kurmi immediately taken to Kanaklata Civil Hospital, 

Tezpur in an Ambulance. But he succumbed  to his injury . P.M.of the dead body 

deceased  conducted by doctor  of the said hospital. Though CW-2 has been 

exposed to long cross-examined by the Ld. Counsel O.P. except given many 

suggestion his presence at the place of occurrence and he has witnessed  the 

incident has remained unchallenged. It appears that the evidence adduced by 

claimant is corroborated with the fact of the claim petition as well as documents 

exhibited by her. CW-2,  the eye-witness supported the evidence of claimant . 

The evidence of CW-1 and CW-2 are corroborated to each other. There is 

nothing to disbelieve  upon the evidence of claimant witnesses.  

 

  In view of the  aforesaid reasons and the evidence on record I am 

bound to hold that  due to rash and negligent driving  of the rider of the 

offending motor cycle  being registration No. AS-12H/4865 the said alleged 

accident took place where the claimant husband died.  Accordingly, issue NO. 1 

is decided in favour of the claimant.  
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Issue No.2  

 

  It has already decided that  on or  about 6-00 P.M. of 10.11.2011  

the accident took place due to rash and negligent driving  of the rider of the bike 

No. AS-12H/4865 where the claimant husband was died for injury sustained in 

the accident. According to claim petition the evidence of claimant specifically 

particularly, Ext. 1, accident information report  and also certified copy of seizure 

list  shows that the accident took place on or about 6-00 p.m. on 10.11.2011 and 

the vehicle involved in the accident is motor cycle bearing Regn. No. AS-

12H/4865 . The aforesaid motor cycle was insured with the National Insurance 

Co. Ltd. vide police No. 200201/31/11/6200000600 valid up to 25.04.2012 . 

Therefore, at the time of accident  coverage of insurance was there. Hence, 

whatever compensation may be awarded that has to be indemnified by the 

insurer of the offending vehicle i.e. National Insurance Co. Ltd..   

 

  Now, addressing to the question as to the amount of 

compensation, according to claim petition, the claimant stated that  the deceased 

was died at the age of 50 years. But the claimant has failed to adduce any age 

certificate or birth certificate of the  deceased. The only documents available in 

the case record is the P.M. report which shows that  the deceased was a male, 

62 years age . Law is well settled when there is no any documents as to prove of 

age of the deceased the age mentioned in the P.M. report is considered for 

computation of compensation. 

 

  Here in the present case, the age of the deceased as mentioned in 

P.M. is  62 years. So, summary of principles laid down by the Hon’ble Supreme 

Court in Sarla Verma Vs- Delhi Transport Corporation  ( 2009)SCC121 the 

multiplier will be 7. 

 

  In regard to income of the deceased the  claim petition, the 

claimant stated that deceased was doing  a Labour  and  whereby he was earned 

Rs. 4,000/-   per month. But the claimant has failed to submit any specific 
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certificate of  income or profession. As such, the profession and income as claim 

by claimant cannot be relied on.  

 

  However,  there is no any evidence that prior to the accident the 

deceased  was a man of physical disability  whereby he cannot able to earn any 

money. In absence of any such evidence it can be presume that deceased was 

an able bodied man of 62 years who can easily earned  Rs. 4,000/- per month ( 

i.e. notional income ),  Accordingly , his annual income would be  Rs. 4,000/- X 

12 = Rs. 48,000/- .  

 

  Ld. Counsel for claimant stated that the deceased left  his wife  

and one son who has attained only 20 years and they are solely dependent on 

the income of the deceased . After the death of the deceased they have suffered 

a lot economically as the deceased was  only bread earner  of their family.  In 

this connection I may put my reliance in a case law to consider the deduction on 

account of personal expenses of the deceased,   i.e. Syed Basir Ahmed and 

others Vs- Jamil and another, reported in AIR 2009 SC 1219 where in Col. 18 , it 

has been held that 

 

  “ On the question of deduction on account of personal expenses 

by the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd  on the ground that there is 

some statuary recognition in the2nd schedule to the act for such deduction is 

untenable. The aid deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd  of the income in case he 

was married and half 50 percent if he was bachelor “.  

 

  In the instant case, the evidence of  claimant and the claim 

petition shows that there is only two dependent leaving by the deceased.  

Accordingly, in the present case, 1/3 of the income of the deceased may 

deducted from the annual income of the deceased with presumption  that had 
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the deceased been alive he would have expended  aforesaid income for his 

personal consumption.  

 

Thus, the computation of compensation comes as under; 

 

A) Annual income of the deceased  Rs. 4,00X 12 = Rs. 48,000/- .  

B)  After multiplied with multiplier, amount comes to Rs. 48,000/- X 7 = 

RS. 3,36,000/-  

C) By deducting 1/3  of the annual income for personal expenditure of 

the deceased , amount comes to =Rs. 2,24,000/-  

D) Funeral expenses    =Rs.    25,000/- . 

E) Loss of consortium    =Rs.    20,000/- . 

F) Loss of estate    =Rs.    20,000/- 

 

    Therefore, total compensation comes to Rs. 2,89,000/- ( Rupees 

two  lakhs eighty nine  thousand ) only. 

 

O R D E R 

 

   In the result, the claim  petition is  allowed, awarding Rs. 

2,89,000/- ( Rupees two lakhs eighty nine  thousand ) only with interest thereon 

@ 6 % per annum from the date of filling of the case  i.e. on 23.12.2011 till full 

and final realisation. The OP No. 3, National Insurance   Company Ltd. , Tezpur 

Branch is directed to make payment of the aforesaid amount within a period of 

30 days  from the receipt  of the copy of the order  by way of account payee 

cheque  in the name of claimant. Failing which, the OP No. 3 i.e The National 

Insurance  Company Ltd. , Tezpur Branch shall be liable to pay future interest at 

the same rate from the date of filing of the case    i.e 23.12.2011 till full and final 

realisation.   

 

  Given under my hand and seal on this 13th day of May , 2016. 

 

 

( A. K. Borah ) 
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Member 
Motor Accident Claims Tribunal, 

Sonitpur :: Tezpur 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     MAC 388(D)/2011. 
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     O R D E R 

13.05.2016. 

             Ld. Counsel for both parties are present. The 

judgment is pronounced  in the open court and  written 

in separate sheets which is attached with the case 

record.   

In the result, the claim  petition is  allowed, awarding Rs. 

2,89,000/- ( Rupees two lakhs eighty nine  thousand) only with 

interest thereon @ 6 % per annum from the date of filling of the 

case  i.e. on 23.12.2011 till full and final realisation. The OP No. 3, 

National Insurance   Company Ltd. , Tezpur Branch is directed to 

make payment of the aforesaid amount within a period of 30 days  

from the receipt  of the copy of the order  by way of account 

payee cheque  in the name of claimant. Failing which, the OP No. 

3 i.e National Insurance  Company Ltd. , Tezpur Branch shall be 

liable to pay future interest at the same rate from the date of filing 

of the case    i.e 23.12.2011 till full and final realisation.   

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 

 


